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To the Honorable William B. Gilbert, Frank H. Rudkin

and Frank S. Dietrich, Judges of the United States

Circjiit Court of Appeals for the Ninth Circuit:

The appellants respectfully ask a rehearing herein upon

the ground that in the opinion heretofore announced by

this court certain vital provisions of the Torrens law ap-

pear to have been overlooked or their significance disre-

garded.

The appellants acquired title from one who was a reg-

istered owner under the Torrens law-



-4-

The Torrens certificate showed title registered in appel-

lants' grantor, free from the encumbrance sought to be

enforced by this action.

It appears without conflict that appellants were not

parties to the original fraud whereby respondent's trust

deed indebtedness was eliminated from the record.

Appellants contend that it is contemplated by the Tor-

rens law that purchasers in their position not parties to

any fraud in the registration proceedings are expressly

protected by the provisions of the Act and that this pro-

tection is given them without doing violence to the con-

stitutional rights of the holder of the unregistered in-

strument.

To disregard this feature of the Torrens law is to

nullify one of its most essential provisions and it is

thought that it was not the intention of the court thus

to impair the efficacy of the Act, the opinion being silent

on this question.

The trial court found that appellants ''were not parties

to the conspiracy to defraud plaintiff * * * and did

not have direct personal knowledge of all of the facts

and circumstances comprising the fraud charged in said

bill of complaint." [Sec. 14, Final Decree, Tr. p. 250.]

Section 2>6 of the Torrens Act provides that "Knowl-

edge THAT ANY UNREGISTERED * * * INTEREST IS

IN EXISTENCE SHALL NOT OF ITSELF BE IMPUTED AS

FRAUD."'

The utmost for which respondent contends with ref-

erence to the position of appellants is, that they by pros-

ecuting further inquiry could have discovered the unreg-

istered interest.
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The trial court expressly found that appellants were

not ''consciously acting in bad faith" [p. 237, Tr.]. This

is equivalent to finding merely that they were negligent

in failing to follow clues which might have led to a dis-

covery of the unregistered instrument. But this is a very

different thing from finding that appellants were parties

to the fraud.

Appellants paid the full value for the property and in

view of that fact and the fact that they were acting in

good faith, it is respectfully urged that they cannot be

classified as other than bona fide purchasers for value

under the provisions of the Act. The language of the

Act is: "provided that nothing contained in this section

shall affect the title of a registered owner who has taken

bona fide for a valuable consideration" (section 37). We
have, therefore, the finding of the trial court that appel-

lants were acting in good faith (or which means the same,

they were not consciously acting in bad faith), and that

they took for a valuable consideration. That appellants

are to be regarded as bona fide purchasers for a valuable

consideration under the provisions of the Torrens law

is further emphasized by the language of section 36 of

the Act, which expressly provides, as hereinbefore stated,

that ''knowledge of an unregistered trust, lien, claim, de-

mand or interest is in existence shall not of itself be im-

puted as fraud/' When this language is read in connec-

tion with the other portion of this section, it must be ap-

parent that the very purpose of the Act is to protect every-

one acting in good faith who is not actually a party to

or who has had guilty participation in a fraud whereby

the unregistered interest has been withheld from regis-

tration.
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The purpose of the act is to create a marketable title

as soon as this can be done without infringing the rights

of the defrauded party as against an actual participant

in the fraud. As soon, therefore, as a purchaser appears

who is free from the charge of participation in the fraud

and who has paid a valuable consideration, the title ac-

quired by him is free from the latent equities. "No per-

son taking a transfer of registered land or any estate or

interest therein or of any charge upon the same from

the registered owner shall he held to inquire into the cir-

cumstances under which or the consideration for which

such owner or any previous registered owner zvas regis-

tered or he charged with notice, actual or constructive,

of any unregistered trust, lien, claim, demand or interest/'

The foregoing language from section 36 is subject to

the one exception, namely, a case of fraud; and the sec-

tion expressly provides that: ''The knowledge that any

unregistered trust, lien, claim, demand or interest is in

existence shall not of itself he imputed as fravid."

The foregoing provision of the Torrens Act applies

directly to the facts now before the court in this case

and the question which appellants request the court to

decide is as to whether, in its opinion, such provision is

wholly without effect. In the decision as written, the

application of that provision of the Act to the facts in the

record is in effect denied, but without any declaration upon

the part of the court that its purpose is to nullify the

Act in that respect.

Doubtless some confusion has resulted from a general

discussion of the question of bona fides as it arises gen-

erally without specific reference to this Act; and although

general provisions of the law are to be considered, in con-
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struing collateral questions, the express design of the

Act to protect a purchaser in the situation of appellants

cannot be overlooked.

If the people of the state of California had the power

to create this law by the exercise of the initiative right

and to insert such a provision therein effectively, then

appellants have brought themselves squarely within the

provisions and protection of the Act.

Counsel for respondents has not argued that the Tor-

rens law is unconstitutional in this respect. In the absence

of such contention, appellants' counsel have not considered

it necessary to argue that question. The argument on

both sides has been confined to the question as to whether

appellants are bona fide purchasers within the provisions

of the Act.

If the Act is to be given effect in accordance with this

language, then even though appellants had exercised dili-

gence in following up the suspicious circumstances ad-

verted to in the opinion, they merely would have learned

that the unregistered interest had been kept out of the

registration record by fraud of a previous owner. The

mere knowledge that such fraud had been perpetrated

would not have had any effect on their right to acquire

the property free from the claims of the defrauded party

if they had chosen to go forward with the purchase.

That exercise of such right would not necessarily de-

prive respondent of a remedy for such wrong as might

be done it. Not only would respondent have retained

the right to pursue the perpetrators of the fraud in dam-

ages, but by the provisions of the second subdivision of

section 105 of the act, respondent would have had a

right of action against the "Torrens Title Assurance
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Fund." That provision is to the effect that any person

who without fraud or neghgence on his part is deprived

of any interest or estate in the land through the oper-

ation of any provision of the Act or by reason of the

fraud, etc., of any person, and who is precluded from

recovery of such interest or estate may by appropriate

action recover from the fund the fair market value of the

interest or estate of which he has been so deprived.

The provisions of the Torrens Act do operate to de-

prive a person in the situation of respondent of an in-

terest in registered land, and this protection is given

for the very reason that the Act may be invoked in such

a manner as to place the registered title beyond the reach

of the defrauded party, and respondent has its remedy

in that direction.

Appellants, therefore, urge that the court reconsider

the decision filed herein on the 23rd ultimo, and deter-

mine directly the rights afforded by the express provisions

of the Torrens law.

Respectfully submitted,

Joe Crail,

Harold C. Morton,

F. VoN Schrader,

Barker & Keithly,

Donald Barker,

Harry A. Keithly,

Attorneys for Appellants, Thomas Edwin Gill and Myla

Ritjsinger Gill.
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Certificate of Counsel.

The undersigned, one of counsel for appellants, hereby

certifies that in his judgment the foregoing petition is

well founded and that it is not interposed for delay.

Donald Barker.




